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THE LEGAL ISSUE: 
THE CORE ISSUE & THE ORGANISATION’S INVOLVEMENT

The legislative and policy response to the challenge of significant inward migration has been protracted and 
piecemeal in Ireland. Indeed, a lack of transparency and consistency regarding the rules and procedures 
that govern immigration policy and practice is at the core of the Irish immigration system.2 This can 
cause administrative delays, communication difficulties and the inconsistent application of procedures. 
Furthermore, immigration decisions based on the discretionary application of policy can make litigation very 
difficult, particularly when there is no specific law or standard that can be identified for challenge. Within 
this context, the Immigrant Council of Ireland (ICI) provides formal legal representation to migrants and 
their families and has progressed a number of strategic cases in the area of immigration and nationality law. 
Although a successful outcome for an individual client is viewed positively, the primary objective of this 
strategic casework is to ensure broad changes in, and clarifications of, immigration law and practice.3 

(Note: Between 2004 and 2014, The Atlantic Philanthropies provided funding to organisations in the 
Republic of Ireland and Northern Ireland to use the law to secure social change. To read a summary report 
about the lessons Atlantic grantees learned in doing this work, click here.)

THE APPROACHES USED:  
WHY THEY WERE ADOPTED, WHAT THEY INVOLVED, CHOICES MADE 

In comparison with the domestic situation, a more harmonised approach to immigration law has been 
developed at a European Union (EU) level. Consequently, the ICI has adopted a strategic litigation approach 
that includes the use of EU Directives on migration, in order to assess Ireland’s compliance with its 
international obligations, influence national policy and monitor the implementation of relevant international 
standards domestically.4  Ultimately, the core objective is to advance the rights of migrants and their family 
members in Ireland. 

A key example of this approach is the ICI’s use of strategic litigation to secure the rights of EU nationals 
residing and working in Ireland to be joined by their non-European Economic Area (EEA) family members. 
This litigation was initiated following the transposition of the EU Directive 2004/38/EC into Irish law 
through the European Communities (Free Movement of Persons) Regulations 2006. These regulations 
imposed a requirement on the non-EEA family member to have previously been lawfully resident in another 
Member State before receiving residency status in Ireland. The ICI legal team brought several cases to the
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High Court arguing that this new criterion was contrary to EU law and impeded the right of EU nationals to 
family life. As a result of these combined High Court cases, and the ICI’s collaboration with other migration-
related non-governmental organisations (NGOs) in the Immigrant Information Network, the matter was 
referred to the European Court of Justice (ECJ).5  In its judgement, the ECJ dismissed the legitimacy of this 
aspect of the Irish immigration system, leading to the amendment of the regulations.6

The ICI has also successfully employed this litigation approach to advance the residency rights of non-
EEA parents of Irish citizen children, EU nationals in situations of redundancy, and international students 
whose children are attending public schools.7  More recently, it intervened as a third party before the High 
Court in a case concerning the residency rights of third-country national family members in situations 
in which the EU national has departed. This matter was subsequently referred to the Court of Justice of 
the European Union for a preliminary ruling.8  The ICI has engaged in further litigation at a European 
level by obtaining leave to intervene as a third party in cases before the European Court of Human Rights 
(ECtHR). For instance, in collaboration with the AIRE Centre (a London-based human rights organisation) 
it has advocated for the protection of the marriage rights of immigrants in the United Kingdom before the 
ECtHR.9  In 2013, the ICI lodged a third-party intervention in the case of Jeunesse v. The Netherlands, 
advancing the point that EU law must be considered when assessing whether a restriction of ‘family life’ 
under the European Convention on Human Rights is ‘in accordance with the law’.10  

The ICI supports its litigation strategy with legal advocacy work, in order to place further pressure on the 
Government to improve the policy and legislative context in which the immigration system operates. The 
organisation has developed strong relationships, and proactively engages with key media stakeholders. 
The ICI’s casework is used to document what is happening on the ground and this information is widely 
circulated through the provision of training to legal practitioners, information bulletins, its website and 
leaflets.11  Furthermore, when changes occur at an EU level, or an international instrument is implemented 
into Irish law, the ICI provides direct and up-to-date information on these developments to individuals 
and organisations through its telephone service.12 It also communicates widely with legal professionals and 
organisations across Europe to raise issues and ensure the cross-jurisdictional sharing of experience and 
expertise. This communication has led to the development of key partnerships, including that with the AIRE 
Centre in London, the Law Centre NI and many other partner organisations throughout the EU. It has also 
developed the ICI’s role in maximising the strategic impact of litigation pursued by organisations in other 
jurisdictions. Following a successful court outcome, the ICI provides information, training and advice on the 

implications of the decision in the domestic context.13
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THE OUTCOMES:  
THE DIRECT & INDIRECT SUCCESSES OF THE INTERVENTION

There is clear evidence of the ICI interventions resulting in positive outcomes for individual migrants, 
through the reversal of decisions that impacted negatively upon their status and their rights.14  These 
interventions have also had a much broader effect and advanced the rights of the wider migrant 
community. They have led to the clarification of Government procedures, which in turn has enhanced 
transparency and informed a wide infrastructure of information provision. The State’s approach to the 
implementation of its procedures has also softened, allowing individual cases to be viewed on their own 
merit. Furthermore, there have been actual changes in administrative procedures and the law, often 
resulting in the removal of bureaucratic approaches and unnecessary barriers.15 Cumulatively, these 
developments have positively impacted upon the areas of student’s rights, family rights, residence rights, 
visa rights, social welfare and others. More specifically, they have delivered greater recognition of EU 
Treaty rights, led to the introduction of spousal dependent employment permits, enhanced the protection 
for child-trafficking victims, improved the citizenship application process and led to the introduction of a 
system for determination of long-term residency.16  

Following its key victories in the courtroom, the ICI has experienced a greater willingness on the part of 
State actors to discuss the issues raised prior to them becoming widespread.17  Furthermore, the media 
debate generated by the ICI has created significant awareness about the issues affecting migrants and their 
families. This has resulted in the creation of a supportive environment for the ICI’s agenda for change. 
Finally, the litigation success at a European level has promoted the protection of migrant rights in other 
jurisdictions. By reversing the Irish Government’s position through such litigation, pressure can be placed 
on other EU countries to refrain from introducing similar measures and to bring their laws into line with 
the Court’s decision.18 

THE LESSONS LEARNED:  
REFLECTIONS TO BE SHARED WITH OTHER ORGANISATIONS & FUNDERS

The ICI has had multiple litigation successes, and this brief report demonstrates its effective use of the 
courts to advance the rights of migrants, particularly through the application of European Directives. It 
also highlights that collaborative litigation before the ECJ can progress change at a national level and that 
organisations can make a substantial impact by acting as a third party in cases before the ECtHR. The latter 
approach provides an organisation with the low-cost opportunity to inform litigation through the provision 
of a brief to the Court, as an alternative to acting in a representative capacity for a client. This report also 
showcases that the key strength to the ICI’s use of the law is that it employs a mix of approaches to achieve 
maximum effect, including litigation, information and advice, legal policy work and communications. 
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In the experience of the ICI, the opportunity for strategic litigation is seriously curtailed by the cost of court 
proceedings. There is a serious financial risk for clients in the case of an unfavorable court ruling, and they 
are often nervous to proceed despite the strength of their case. Furthermore, the fear of having costs awarded 
against a client is a huge obstacle for an organisation considering litigation in court. The casework of the ICI 
has demonstrated that the existence of a fund to indemnify clients against costs could be a deciding factor in 
facilitating a number of strategic litigation cases going forward.19  

Finally, this casework has also highlighted that the adversarial route can be avoided when the legal matter 
is settled before it reaches the court. This can result in a positive outcome for the client when their matter 
is successfully resolved and the enormous worry of costs is avoided. The threat of litigation, with media 
engagement, can also lead to broader changes when sufficient pressure is placed on the Government to 
change the offending policy. However, it is important to note that the speedy resolution of cases may prevent 
the establishment of an important precedent. Indeed, the stronger the test case, the stronger the incentive for 
the Government to push for a settlement.

19 Immigrant Council of Ireland, Memorandum: Grant G-18835 “Strategic Litigation Support” (December 2009 – December 2015) at p. 1. The ICI has 
previously developed a Strategic Litigation Indemnity Fund for the express purpose of indemnifying clients against cost being awarded against them in 
strategic cases related to migration law. However, this fund was of a pilot nature and financially limited.


