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BACKGROUND 

The Law Centre (NI) is a not-for-profit agency that works to advance social welfare rights in Northern 
Ireland. The centre promotes social justice and provides specialist legal support to organisations and 
disadvantaged individuals, delivering legal services in community care, employment, immigration, social 
security and mental health as well as providing advice, training, information, communications, publications 
and policy development.

From 2000 the Law Centre has provided specialist advice and representation in immigration and asylum 
matters. Where test cases are identified these are brought forward in line with the Law Centre strategic case 
selection policy. 

The Law Centre was approached in July 2012 about the case of ALJ and her three children who were aged 
18, 16 and 12 years old at the time of judgement in 2013. All four Applicants were Sudanese nationals and 
had made a claim for asylum in Ireland when they arrived in Dublin in May 2010. Their asylum claim 
was refused by the Irish authorities and the family had then moved to Northern Ireland and made a fresh 
application for asylum shortly thereafter. The United Kingdom (UK) Border Agency had decided that they 
should be removed to Ireland as that was the first point of entry. 

POLICY AND LEGISLATION

The Dublin II Regulation provides that asylum claims should be processed and acted on by the first Member 
State in which the asylum-seeker arrives and for asylum-seekers and refugees to be returned to that State if 
they then seek asylum or take refuge elsewhere in the European Union (EU). There is an exception in so far 
as Member States retain discretion by virtue of Article 3(2) which provides that ‘By way of derogation from 
paragraph 1, each Member State may examine an application for asylum lodged with it by a third-country 
national, even if such examination is not its responsibility under the criteria laid down in this Regulation. 
In such an event, that Member State shall become the Member State responsible within the meaning of this 
Regulation and shall assume the obligations associated with that responsibility’. 

It was of particular importance in the case that conditions for Asylum in Ireland differed substantially from 
those experienced in Northern Ireland and that while the UK authorities had a policy of not returning people 
of non-arab Darfuri ethnicity to their country of origin, that was not the case in the Republic of Ireland. At 
the time of the family’s application, the UK Border Agency guidance concluded that 
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‘all non-Arab Darfuris, regardless of their political or other affiliations, are at real risk of persecution in 
Darfur and internal relocation elsewhere in the Sudan is not currently to be relied upon. Claimants who 
establish that they are non-Arab Darfuris and who do not fall within the exclusion clauses will therefore 
qualify for asylum’.

STRATEGIC IMPORTANCE OF THE ISSUE

The litigation was of strategic importance in both Northern Ireland and Ireland as it focused attention on 
the very differing reception conditions for asylum seekers in the two jurisdictions. The litigation was also 
important in highlighting the different approaches to the return of non-Arab Darfuris to their country of 
origin in the two jurisdictions.

PRIOR TO THE LITIGATION

An application for judicial review of the decision of the UK Border Agency to remove the family to Ireland 
was brought in July 2012. The proceedings were brought on an emergency basis, necessitated by the 
Respondent’s plans to imminently remove the family to Ireland. 

The proceedings were heard by Mr Justice Stephens in the Northern Ireland High Court culminating in a 
judgement handed down in August 2013. Mr Justice Stephens anonymised his judgement to protect the identity 
of the Applicants and the members of their family that remained in Darfur. The Law Centre acted as the 
Applicant’s solicitor, and a barrister was instructed on their behalf. The family’s legal expenses were covered by 
legal aid, a public fund to provide legal representation where Applicants cannot meet the costs themselves.

THE LITIGATION AND JUDGEMENT

The family sought to judicially review the decision to remove them to Ireland on a number if grounds 
including that there was a ‘systemic deficiency’ in asylum or reception procedures in Ireland and that the 
Respondent had failed to consider what was in the best interests of the children of the family.

The decision in the case of EM (Eritrea) and Others v. Secretary of State for the Home Department suggested 
that the Applicants needed to show that there is a ‘systemic deficiency in asylum or reception procedures 
amounting to substantial grounds for believing that the asylum seeker would face a real risk of being 
subjected to inhuman or degrading treatment that that should not be returned’. 

The Applicants also referred to the stated policy of the UK Border Agency that all non-Arab Darfuris are at 
real risk of persecution in Darfur and therefore claimants who establish that they are non-Arab Darfuris and 
do not fall within the exclusion clauses will qualify for asylum.

SYSTEMIC DEFICIENCY

The Applicants argued that there were systemic deficiencies in Ireland’s asylum and reception procedures on a 
number of grounds including:



While the burden of establishing a systemic deficiency was on the Applicants, Mr Justice Stephens held 
that, in this case, the UK had an obligation to make enquiries of the Irish authorities. Despite, contact being 
made on behalf of the UK Border Agency, there was no response to the question as to whether the Irish 
Immigration authorities would return non-Arab Darfuris to Sudan. However, while Mr Justice Stephens 
noted the Applicants concerns on these headings, he did not find that any of these grounds amounted to a 
systemic deficiency.

It was an important aspect of the case that the Applicants argued that the housing and other conditions 
for the Applicants in Ireland would allow the court to conclude that there was a systemic deficiency. 
Accommodation for asylum seekers in Ireland is provided by what is termed ‘direct provision’ 
accommodation, namely, accommodation on a full-board basis in allocated centres around the country. 
Asylum seekers are legally required to reside and remain in the centre until a decision is taken on their asylum 
application. They are not permitted to work and are provided with a ‘residual income maintenance payment 
to cover personal requisites’ of €19.10 per week and €9.60 per week for children, which has not increased 
since 1999. In October 2009 32 per cent of those resident in accommodation centres had spent more than 
three years in direct provision. By contrast, in Northern Ireland, the Applicants were the sole occupants of 
a private rented house, received financial support, rent, heating and electric bill allowances, free transport to 
school, and allowances for school uniforms together with free prescriptions and access to the National Health 
Service. The three Applicant children all attended schools in Northern Ireland while in Ireland there was 
no provision for education for asylum seekers beyond the age of 16. Ireland had opted out of the minimum 
standards directive in respect of reception facilities for asylum seekers.

Mr Justice Stephens held that ‘it is not for the courts in this jurisdiction to determine whether the evidence 
of conditions in Direct Provision accommodation amounts to a breach of articles 1 and 7 of the Charter’ and 
left resolution of those matters to the courts in Ireland. Importantly, it was clear from his judgement that he 
was not prepared to rule out the possibility of direct provision conditions breaching recognised standards.
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That Ireland does not have a policy in relation to whether to return non-Arab Darfuris to 
Sudan;

That there were very low recognition rates of asylum claims in Ireland; 

That it is almost inevitable that a return of the Applicants to Ireland would lead to them 
being refouled to Sudan; and

That the reception conditions provided in Ireland are extremely poor.
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WELFARE OF THE CHILD

Mr Justice Stephens considered the Applicants’ contention that the Respondent failed to properly assess the 
welfare of the children in reaching their decision. Section 55 of the Borders, Citizenship and Immigration Act 
2009 requires the Secretary of State to discharge her duty in relation to asylum, immigration and nationality, 
having regard to the need to safeguard and promote the welfare of children who are in the United Kingdom. 
The Judge held that the UK Border Agency had mistakenly believed that the Minimum Standards Directive 
applies in Ireland and that the removal decision was therefore unlawful on that ground. He therefore quashed 
the removal decision.

The Judge gave further consideration to the best interests of the child principle and in particular evidence of 
the eldest child’s poor mental health. He found that it was clearly in A’s best interests, to remain in Northern 
Ireland and that the removal decision was unlawful in that it failed to properly assess his best interests. 
While A was no longer a child at the time of hearing, Mr Justice Stephens held that the interests of the other 
children on foot of the mental health concerns of A were served by quashing the removal decision.

In response to a Parliamentary Question on 30th of October 2013, the Home Office publicly confirmed that 
the Secretary of State would not appeal the High Court decision nor would it seek to make any amendment 
to the Section 55 duty. 

 
FOLLOW UP

The judgement in the case received media attention in both Northern Ireland and Ireland. The Law Centre 
identified that they have a long-term media plan to develop interest and more sensitive reporting in matters 
relating to immigration and asylum and that their work in publicising the ALJ litigation fed into this. 
The Law Centre also had a clear strategy to raise awareness of the case among legal professionals in both 
jurisdictions to maximise its impact.

After the judgement was handed down, a round-table event was organised by the Law Centre and the Irish 
Refugee Council with Junior Ministers from the Northern Ireland Executive’s Office of the First and Deputy 
First Minister (OFMDFM). The Junior Ministers are responsible for policy relating to human rights, equality 
and good relations and have an interest in immigration / asylum issues.

The potential for the litigation to have a significant strategic impact in both jurisdictions was recognised, and 
a deliberate strategy was employed to maximise the impact of the litigation with the Law Centre engaging 
with organisations involved in immigration and asylum in both Northern Ireland and in Ireland. 

The case was reported widely in various legal updates including the publication of a case study in the 
European Database of Asylum Law. The European Council on Refugees and Exiles commented on the 
judgement and its significance and the UK Immigration Practitioners Legal Group included a discussion of 
the case in its ‘Resources Guide for Legal Practitioners Working With Refugee Children’ (2014). 

OUTCOME / STRATEGIC IMPACT

The judgement had an immediate and significant impact in so far as it permitted the Applicants to remain 
living within Northern Ireland without threat of removal to Ireland and potential subsequent return to 
Sudan. The case also had an immediate impact on other families as, in response to the judgement, 



the UK Border agency stopped removing families in similar situations to the Applicants. The barrister for the 
Applicants noted that proceedings had issued in similar cases and that these which were stayed as a result of 
the judgement. Many of these other cases were handled by solicitors in private practice rather than the law 
centre, demonstrating further the strategic application of the case.

While the trial judge did not find that the status determination system or the reception conditions of asylum 
seekers in Ireland amounted to a systemic deficiency, he did find that removal to the direct provision system was 
contrary to the best interests of the child. The judgement was welcomed by non-governmental organisations in 
Ireland and had the effect of focusing attention on the Irish asylum system. The suggestion that a High Court 
Judge in another jurisdiction considered that Ireland fails to achieve EU-wide standards on the treatment of 
asylum seekers was suggested by one commentator as being a ‘damning indictment of [the Irish] system by our 
nearest neighbours’ and has lent weight to calls for reform of the system of direct provision.

While it cannot be attributed specifically to the outcome of this litigation, the Law Centre note that the 
recent draft Race Equality Strategy of the Northern Ireland Executive reflects increased receptiveness to 
asylum and immigration issues.

The full extent of the strategic significance of the Judgement has not yet been explored but there is the 
possibility of a much broader application of the principles on the ability of the UK to return children to 
Ireland for as long as direct provision remains in Ireland. The case could also inform debate and future 
litigation in respect of other EU Member States with inferior reception conditions for asylum seekers.

On foot of this litigation, the Irish Children’s Rights Alliance have called for decision-makers to be required 
to show in writing that they have considered the best interests of the child prior to Dublin II removal and 
for such a requirement to be enshrined in Irish law and incorporated into the forthcoming Immigration, 
Residence and Protection Bill. The Irish Government has made a commitment to set up a Working Group 
to address Direct Provision within its Statement of Government Priorities 2014 – 2016. This Working Group 
met in autumn 2014 and is due to report their findings by summer 2015. Materially, this is the first occasion 
in the 10 years of direct provision that the Irish Government has agreed to systematically examine the issues 
and the Law Centre believe that the litigation may have been a factor in this decision. 

The case has also been used by statutory human rights bodies in Ireland. The Irish Human Rights & 
Equality Commission cited ALJ as evidence that direct provision is contrary to the best interest of the child in 
their recent policy statement. In his 2014 annual report the Irish Special Rapporteur on Child Protection, Dr 
Geoffrey Shannon highlighted the detrimental effect of direct provision on children and on parents’ ability to 
provide adequate care and citing the ALJ judgement in his report, he concluded that direct provision amounts 
to ‘institutionalised poverty’. 

Following the litigation, the Law Centre has continued to engage with sister organisations in Ireland in 
respect of immigration and asylum issues, including through the North/South Immigration Forum convened 
by the Law Centre.

The Law Centre note that since the decision in ALJ, the Home Office appears to have adopted new practices 
with regards to removing families to Ireland by giving the family an opportunity to attend an interview and 
provide information on ‘best interests’.

The principle that a decision-maker should expressly determine what is in a child’s best interests before 
considering other factors was successfully been relied on in 2014 judicial review proceedings2 in the Northern 
Ireland High Court demonstrating the importance of the judgement in establishing precedent.
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REFLECTIONS

LINKS

Law Centre NI 
http://lawcentreni.org/ 

Immigration Council of Ireland  
http://www.immigrantcouncil.ie/ 

ALJ Judgement
https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/SummaryJudgments/Documents/
Court%20delivers%20judgment%20in%20asylum%20case%20relating%20to%20Sudanese%20
family/j_j_Summary%20of%20Judgment%20-%20ALJ.htm 

Irish Human Rights Commission Policy Statement 
http://www.ihrec.ie/download/pdf/ihrec_policy_statement_on_direct_provision_10dec14.pdf   

Between 2004 and 2014, The Atlantic Philanthropies provided funding to organisations in the Republic of 
Ireland and Northern Ireland to use the law to secure social change. To read a summary report about the 
lessons Atlantic grantees learned in doing this work, click here.

It is generally accepted by commentators that the judgement represented a somewhat 
scathing commentary on the direct provision system and that this was a source of 
embarrassment for the Irish authorities.  

It is noteworthy that strategic impact of this litigation is likely to have most effect on 
commentary, policy and guidance in a different legal jurisdiction from where the litigation 
took place.  

While the case has not yet led to radical change in the legal process and reception 
conditions for asylum seekers in Ireland, it has catalysed discussion on the system of direct 
provision and reception conditions generally for asylum seekers in Ireland.  

The adverse judicial commentary in respect of reception conditions in Ireland has provided 
a platform for organisations in both jurisdictions to develop their lobbying and policy 
work in relation to the direct provision system.

The political and legal attention focused on the litigation in light of the judgement has led 
to renewed debate in judicial and academic legal circles about the interpretations of duties 
owed to children in the asylum process across Europe.  

The case illustrates the need for litigation that has strategic effect to sometimes be 
commenced on an emergency basis and the importance of organisations having sufficient 
resources to be able to respond quickly when issues are identified. 

The judgement illustrates the ability of litigation to act as source of inspiration and provide 
impetus to the NGO communities in Ireland and Northern Ireland. 

The ALJ case gives rise to a number of reflections including:

http://lawcentreni.org/
http://www.immigrantcouncil.ie/
https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/SummaryJudgments/Documents/Court%20delivers%20judgment%20in%20asylum%20case%20relating%20to%20Sudanese%20family/j_j_Summary%20of%20Judgment%20-%20ALJ.htm
https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/SummaryJudgments/Documents/Court%20delivers%20judgment%20in%20asylum%20case%20relating%20to%20Sudanese%20family/j_j_Summary%20of%20Judgment%20-%20ALJ.htm
https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/SummaryJudgments/Documents/Court%20delivers%20judgment%20in%20asylum%20case%20relating%20to%20Sudanese%20family/j_j_Summary%20of%20Judgment%20-%20ALJ.htm
https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/SummaryJudgments/Documents/Court%20delivers%20judgment%20in%20asylum%20case%20relating%20to%20Sudanese%20family/j_j_Summary%20of%20Judgment%20-%20ALJ.htm
http://www.ihrec.ie/download/pdf/ihrec_policy_statement_on_direct_provision_10dec14.pdf
http://www.atlanticphilanthropies.org/app/uploads/2016/10/Law-Social-Change-Summary.pdf

