
BACKGROUND

Based in Northern Ireland, the Children’s Law Centre (CLC) uses the law to promote, protect and realise 
children’s rights through the provision of legal services, training, advocacy and lobbying.

CLC offers a free legal advice line (CHALKY) for children and young people or adults phoning about a 
child. From early 2000 onwards, CLC regularly received calls from 16- and 17-year-old children experiencing 
homelessness. The relevant legislation clearly required that the local Health and Social Care Trust (HSCT) 
provide accommodation and support to homeless young people who were assessed as being ‘children in need’ 
who require accommodation. However, in practice, the CLC were aware of many instances where the Trust 
refused to provide accommodation or support, leaving some affected young people to sleep in cars, ‘sofa-surf’ 
or sleep rough. The young people affected often had previous experience of the criminal justice system, poor 
mental health and had been previously known to social services.

THE LEGISLATION

Article 21 of the Children Order (Northern Ireland) 1995 (the Order) requires that every HSCT 
‘shall provide accommodation for any child in need within its area who has reached the age of 16 and 
whose welfare the authority considers is likely to be seriously prejudiced if it does not provide him with 
accommodation’. If a child is entitled to accommodation under this Article, they are also entitled to an 
assessment of their needs and access to wider support. 

A CHILD IN NEED IS DEFINED WITHIN THE ORDER AS A 
CHILD WHO:

Importantly, where a 16- or 17-year-old child is provided with accommodation under Article 21 for at least 
13 weeks, they are entitled to be provided with accommodation (where it is deemed necessary) and wider 
support as part of the leaving and aftercare scheme beyond their 18th birthday as they are treated as a child 
leaving care.
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(a) Is unlikely to achieve or maintain, or to have the opportunity of achieving or
maintaining, a reasonable standard of health or development without the provision
for him of services by an authority;

(b) Is likely to be significantly impaired, or further impaired in respect of his health or
is without the provision for him of such services; or

(c)  Is disabled.

1  Angela Matthews is a practicing barrister in Northern Ireland



There is a different legislative provision under Article 18 of the Order that places a general duty on HSCT’s to 
safeguard and promote the welfare of children in need. Article 18 places a specific duty on HSCT’s to assess 
a child’s needs but accommodation for homeless 16- and 17-year-olds should not be provided under this 
provision.

If a homeless 16- or 17-year-old is not provided with accommodation by a HSCT under the above provisions, 
it falls to the local housing authority to assess their needs and determine what, if any, duty is owed to them. 

If the local housing authority provides accommodation for homeless 16- and 17-year-olds, then they are 
unable to benefit from the wider support to promote their welfare to which they would be entitled from the 
HSCT.

THE SOUTHWARK CASE [R V LONDON BOROUGH OF SOUTHWARK  
[2009] UKHL 26]

This was an English case in which judgement was handed down in 2009 by the House of Lords. The case 
was concerned with the application and interpretation of the duties of children’s services to accommodate and 
support homeless 16- and 17-year-olds under the English legislation. As these provisions are virtually identical 
to the Northern Irish legislation, the case was followed with interest by the CLC.

The child (A) in this case was a homeless 16-year-old who had come to England as an asylum seeker with his 
mother in 1998. Following the breakdown of his relationship with his mother and after a period of sleeping 
on friends’ sofas or in cars, in 2007 A presented himself to the children’s services department. The question 
for determination for the court was whether the local children’s services were required to accommodate him 
under (the English equivalent) of Article 21 or whether they could arrange for him to be accommodated by 
the local housing authority instead. 

Child A won the appeal in fairly emphatic terms with Baroness Hale noting in her judgement that ‘it comes 
as something as a surprise that the issue has had to reach this house in light of the observations in R (M) v 
Hammersmith and Fulham London Borough council [2008] KHL 14’. 

The rationale of the court in Southwark and in the previous case of Hammersmith and Fulham was that:  
‘the clear intention of the legislation is that these children require more than a roof over their heads and that 
local children’s services authorities cannot avoid their responsibilities towards this challenging age group by 
passing them over to the local housing authorities’. 

Baroness Hale noted that the effect of the Children’s (Leaving Care) Act 2000 was that children being looked 
after by a children’s services authority would thereafter become ‘relevant’ children and be entitled to assistance 
beyond childhood up to the age of 21 (or even 24 if in education or training). The general aim of such 
provision, Baroness Hale noted was to ‘provide a child or young person with the sort of parental guidance 
and support which most young people growing up can take for granted but which those who are separated or 
estranged from their families cannot’. 

The effect of the Southwark case was to make it clear that children’s services are obliged to provide 
accommodation and support to homeless 16- and 17-year-olds fulfilling the legal criteria including where 

2



STRATEGIC IMPORTANCE OF THE ISSUE

Aside from the obvious need to ensure that homeless children are provided with accommodation, the issue 
was strategically important in ensuring access to support beyond accommodation provision. Other factors 
underlying the strategic importance of 16- and 17-year-old children being assessed as being entitled to 
accommodation and support under Article 21 include:

children were homeless because family support networks had disintegrated. The court particularly emphasised 
the duty to provide support beyond just accommodation. The CLC were therefore optimistic that the clear 
judgement in Southwark would change the experience of the homeless 16- and 17-year-olds in Northern 
Ireland facing the same issue. 

BEFORE THE LITIGATION

The CLC had significant previous experience in relation to this issue before the litigation was commenced 
through policy work, making representations in specific cases and undertaking research in relation to the 
numbers of homeless children affected. The CLC were in close contact with other not-for-profit organisations 
with experience of this issue and case referrals were made to the CLC. The CLC also developed relationships 
with other public bodies including the regional health and social care authority. Following on from the 
Southwark case, the CLC were of the view that the legal position was clear and did not anticipate that further 
litigation would be required to secure a change in the practice of the HSCTs.

The CLC also sought to obtain data from local HSCTs in Northern Ireland through a series of freedom of 
information requests to assess the extent of the issue. Despite the CLC’s view that the majority of 16- and 
17-year-old homeless children were entitled to be accommodated under Article 21, in 2012, three years after 
the Southwark judgement was handed down, just one-fifth of all homeless 16- and 17-year-olds presenting to 
HSCTs were assessed as being Article 21 entitled.
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The local housing authority has no absolute duty to provide homeless 16- and 17-year-olds 
with accommodation but merely to assess their needs; 

Where accommodation was provided by the local housing authority, it was often 
unsuitable for the needs of children;

If a child was Article 21 entitled, then they would be entitled to have their needs assessed 
and thereby access wider support; and

If a child was accommodated under Article 21, they automatically became a Looked After 
Child after a period of 24 hours have elapsed and subsequently, 13 weeks after becoming 
a Looked After Child, they became entitled to future support as a care leaver, including 
the development of a care leavers plan, ongoing accommodation support and support with 
independent living. In addition, if they become homeless in future then they would be 
entitled to support from the HSCT to find accommodation.



THE LITIGATION

In 2011, Child A contacted the CLC via the CHALKY helpline. At that stage he was aged 16, had experience 
of the criminal justice system, was experiencing poor mental health and was homeless. Having undertaken 
some research into his rights, Child A had already contacted his local HSCT asking to be provided with 
accommodation as a child in need. The trust refused and at the time of contacting the CHALKY Helpline, 
Child A’s needs had not been assessed by the trust, and he could not access the wider support that he would 
have been entitled to if he had been assessed as Article 21entitled.

The CLC had decided by this stage that strategic litigation needed to be taken as no identifiable improvement 
had resulted from the Southwark judgement. The case of Child A was identified as a suitable test case on the 
basis that Child A was clearly in need; that there had been a clear refusal to accommodate under Article 21; 
and that the personal impact on Child A of the trust’s decision was continued homelessness and exposure 
to the risk of physical and emotional harm. It was also important in bringing the litigation that Child A 
engaged closely with the CLC and was knowledgeable about his rights and was keen to enforce them, 
through litigation if necessary.

The legal proceedings were brought by a solicitor employed by the CLC with the assistance of a barrister 
instructed by the CLC. The costs of Child A’s legal representation were paid by Legal Aid (a public fund 
for the provision of legal representation in cases deemed to have sufficient merit where the litigant cannot 
afford representation). Child A was initially refused legal aid on the basis that the case was not sufficiently 
meritorious but following an appeal by his solicitor and barrister, legal aid was eventually granted.  

Aside from the funding of the legal representation for Child A, the provision of Legal Aid was critically 
important as it had the effect of protecting Child A from having to pay the costs of the HSCT in the event 
of an unsuccessful outcome to the litigation. Without such protection, the litigation would not have been 
brought because of the risk of an adverse costs judgement.

The preparation for the litigation included representatives of the CLC and the barrister travelling to visit 
Child A to obtain instructions and to draft and swear affidavits. Notwithstanding the difficulties of Child 
A’s personal circumstances, it was difficult to persuade the legal aid fund of the need to fund the cost of legal 
representatives travelling to meet the client.

THE JUDGEMENT

The Application was brought by Child A before the courts in 2011 by way of a judicial review of the decision 
that Child A was not child in need entitled to accommodation under Article 21 of the Children’s NI Order 
1995. The case, known as JR 66, concluded in February 2012 with an agreed position between the parties 
which is in the judgement of Mr Justice Treacy, that:
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In his judgement Mr Justice Treacy held that the law in respect of the implementation of the Article 21 duty 
is clear and that the Southwark judgement sets out the approach to be adopted.

In an important postscript to his judgement, Mr Justice Treacy set out a commitment by the Regional 
Homelessness Group co-chaired by the Health and Social Care Board and the Northern Ireland Housing 
Executive to consider any submissions or proposals made by the CLC about the existing guidance on 
meeting the accommodation and support needs of 16- to 21-year-olds. Importantly, any revised guidance 
would apply to all health and social care authorities across Northern Ireland and not just the trust against 
whom the litigation had been brought. Revised Guidance was subsequently published in 2014 further to this 
commitment setting out how the accommodation and support needs of 16- to 21-year-olds should be assessed 
and met, taking into account the judgements in JR 66 and Southwark.

FOLLOW UP

Following the judgement and in order to capitalise on its impact, the CLC became involved in media 
activity and published copies of the judgement in organisational policy responses and in correspondence with 
HSCTs. An article on the judgement was published in the magazine of the Law Society of Northern Ireland 
as part of a clear strategy of aiming to publicise the judgement to local legal practitioners to benefit other 
homeless children in similar positions. Training was undertaken with social workers and with organisations 
engaged in policy, advocacy and advice and representation for children at risk of homelessness.

OUTCOME / STRATEGIC IMPACT

On an individual level, the litigation had the immediate effect of ensuring that Child A could access support 
with accommodation and his wider needs as an ‘eligible’ child and with support beyond the period when 
he was looked after by the HSCT as a ‘relevant’ child. Following the judgement and as a result of the 
commitment given during the litigation, ‘Regional Good Practice Guidance’ was agreed by the Northern 
Ireland Housing Executive and all HSCTs in Northern Ireland to ensure that the principles enshrined within 
the judgement of JR 66 are clearly adopted within the guidance and protocols of the HSCTs.

Post judgement, the CLC were optimistic that JR 66 would result in all homeless 16- and 17-year-old children 
being assessed as Article 21 entitled. This hope has not yet been borne out in practice, largely it is believed due 
to the resource implications for the trusts. In particular, the CLC are aware of cases where affected children 
have been encouraged to express a desire to ‘not be in care’ to allow trusts to avoid their obligations to assess, 
accommodate and support. There is also concern that assessment periods are being delayed to avoid affected 
children achieving the 13-week period required to access support beyond the age of 18. 
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The HSCT made an error in failing to classify the Applicant as a ‘child in need’ to whom a duty 
of accommodation under Article 21 of the Children (NI) Order 1995 was owed and that at 
all time since 21 March 2011 the Applicant has been a ‘child in need’ who was owed a duty of 
accommodation by the HSCT under Article 21 of the Children (NI) Order 1995 and has since 
become an eligible child within the meaning of Article 34 A Children (NI) Order 1995.



FURTHER INFORMATION / LINKS

The Children’s Law Centre 
http://www.childrenslawcentre.org

The Southwark judgement  
http://www.publications.parliament. uk/pa/ld200809 /ldjudgmt/jd090520/ appg-1.htm 

Between 2004 and 2014, The Atlantic Philanthropies provided funding to organisations in the Republic of 
Ireland and Northern Ireland to use the law to secure social change. To read a summary report about the 
lessons Atlantic grantees learned in doing this work, click here.

Research undertaken by the CLC indicates that in the two years since the judgement in JR 66, the 
number of homeless 16- and 17-year-olds assessed as Article 21 entitled has not significantly increased. 
Future litigation has not been ruled out and since JR 66 a further case was resolved just before proceedings 
were issued. There has also been further successful litigation on the obligations of trusts to provide 
accommodation and support under Article 21 for children detained in juvenile custody.

REFLECTIONS ON THE LITIGATION

JR 66 gives rise to a number of observations that may be of relevance to other public interest litigation 
whether related to social care or in respect of broader policy issues. These include:
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That the ability to bring litigation enhances the role of organisations in policy engagement, 
casework, advocacy and representation;

That strategic litigation should be one approach within a wider framework to include 
policy engagement, media and public relations awareness, training, research, individual 
casework and representation to maximise the likelihood of effecting change; 

That success in litigation terms may not result in immediate changes in practice and that 
a strategy for follow up and implementation, potentially for years post-litigation may be 
required to maximise the impact of the litigation; 

The strategic and practical importance of harnessing support from other organisations 
including sympathetic public authorities to build ground level support for the issue; 

That litigation can lead to the development of new unhelpful practices by public authorities 
to attempt to dilute the impact of the judgement, which may require new strategies or fresh 
litigation to counter; and

The importance of picking the right case at the right time. In the case of Child A, the CLC 
were confident of success but are clear that if the litigation had failed there would have 
been a highly detrimental impact for homeless children.

http://www.childrenslawcentre.org
http://www.publications.parliament
http://www.atlanticphilanthropies.org/app/uploads/2016/10/Law-Social-Change-Summary.pdf

